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QUESTION PRESENTED. 

The question is whether the enlarged death benefits 
under the Workmen’s Compensation law contained in the 
Amendatory Act of June 24, 1948, 62 Stat. 602, 33 
U. S. C. A. §§ 906, 909 (1950 Supp.) were applicable to a 
death which resulted from an injury sustained before the 
effective date of the Amendatory Act when the death 
occurred after the amendment. 
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IN THE 


United States Court ol Appeals 

For the District of Columbia Circuit. 


No. 10857. 


TRAVELERS INSURANCE COMPANY, 

Appellant, 

v. 

WALTER J. TONER, Deputy Commissioner, United 
States Employees’ Compensation Bureau, and 
ELIZABETH H. FREDERICKS, 
Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This appeal is from so much of a final judgment of th 
District Court as affirms appellee, Walter J. Toner, Deput; 
Commissioner, in applying a scale of death benefits enactei 
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after the injury that caused the employee’s death in ques¬ 
tion. Jurisdiction of this Court to hear the appeal is based 
upon U. S. Code, Title 28, Section 1291. The complaint 
seeking a mandatory injunction, the award of the Commis¬ 
sioner, the motions by appellees to dismiss the complaint, 
and the District Court’s order of dismissal appear infra 
at pages 2-5, 5-9, 11, 11, and 12 of the joint appendix. 

STATEMENT OF CASE. 

Appellee, Walter J. Toner, Deputy Commissioner, 
United States Employees’ Compensation Bureau, District 
of Columbia Compensation District, made a finding that 
William W. Fredericks, Jr., an employee of a corporation 
for which appellant, Travelers Insurance Company, car¬ 
ried the workmen’s compensation coverage, was injured 
in his employment January 29, 1947, partially recovered, 
then as a result of the injury died July 1, 1949 (App. 6-7). 
Upon these findings the appellee Toner made an award to 
appellee Elizabeth H. Fredericks, for herself as widow 
and for the children of the deceased employee, which in¬ 
cluded death benefits based upon a scale greater than that 
prevailing under the Longshoremen’s and Harbor Work¬ 
ers ’ Compensation Act as it existed on the date of the fatal 
injury (App. 8). Under the act as it existed in Jan¬ 
uary, 1947, Mrs. Fredericks was entitled to receive a maxi¬ 
mum of $7,500. Under the award she is entitled to be paid 
compensation until she either dies or remarries irre¬ 
spective of the amount of money to which such payments 
run. 

Appellant filed a complaint in the United States District 
Court for the District of Columbia for a mandatory in¬ 
junction directed against the appellee Toner pursuant to 
the review provided for in the Act of March 4, 1927, 
44 Stat. 1436, 33 U. S. C. § 921 (1940) (App. 2-5). One 
of the grounds urged for the relief sought was that the 
compensation award was based, not upon the legal schedule 
of death benefits in effect on January 29, 1947, date of the 



injury, but upon a greater scale of benefits contained in 
the Amendatory Act of June 24, 1948, 62 Stat. 602, 33 
U. S. C. A. §§ 906, 909 (1950 Supp.) (App. 4). Appellee 
Fredericks having been granted leave to intervene (Ajpp. 
10), both appellees filed motions to dismiss the complaint 
(App. 11-12). The District Court, after argument on the 
motions, entered a final order on October 23, 1950, dismiss¬ 
ing the complaint (App. 12). From so much of the or^er 
as affirmed the appellee Toner in applying a scale of dei-th 
benefits not in existence at time of the fatal injury, notice! of 
appeal was filed on November 6, 1950 (App. 13). 

STATUTE INVOLVED. 

The statute involved is the Longshoremen’s and Harbor 
Workers’ Compensation Act of March 4, 1927, 44 Stat. 
1424, 33 U. S. C. § 901 et seq. (1940), which was amended 
to enlarge the scale of benefits by the Act of June 24, 1948, 
62 Stat. 602, 33 U. S. C. A. § 906 (1950 Supp.). The per¬ 
tinent part of the Amendatory Act of June 24, 1948, is 
Section 6, which reads: 

“The provisions of this Act shall be applicable only to 

injuries or deaths occurring on or after the effective 

date hereof.” I 

I 

STATEMENT OF POINTS. 

1. The court erred in dismissing the complaint insofar 
as it sought an injunction against enforcement of an award 
containing benefits greater than those contained in tbe 
properly applicable statute. 

2. The court erred in failing to hold that the Longshore¬ 
men’s and Harbor Workers’ Act Amendment of June 24, 
1948, is inapplicable to deaths resulting from injuries 
which occurred prior to that date. 
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SUMMARY OF ARGUMENT. 

It is a general principle of workmen’s compensation law 
that the statute to be applied is that prevailing on the date 
of the injury. The reason, apart from constitutional prob¬ 
lems arising from retroactive application, is that an inte¬ 
gral portion of the compensation concept is that the 
employer be afforded an opportunity to obtain insurance 
coverage to take care of his industrial accidents as a cost 
of doing business. Since most premiums are paid on an 
annual basis in advance and since the insurance carrier of 
a particular employer can and frequently does change, it 
is obvious that premiums collected on a possible $7,500 
death benefit maximum would not be adequate were the 
liability contracted for later changed by statute during 
the term of the contract to an open-end one entailing pos¬ 
sible payments of many times the maximum prevailing at 
the time the carrier went on the risk. 

The legislative history of the 1948 compensation amend¬ 
ment demonstrates clearly that Congress, by Section 6 of 
the Amendment, intended to apply the amendment only 
prospectively in order to afford employers an opportunity 
to make adjustments in their employee-compensation cov¬ 
erage to reflect the changes. Section 6 of the Act of June 
24, 1948 was added to the bill only after a representative 
of industry recommended such an express prospective ap¬ 
plication provision. The report of the Congressional Com¬ 
mittee thereafter explained the reason for the section. Not 
only does no contrary legislative history exist, but no logi¬ 
cal reason can be suggested for discrimination between the 
dependents of a man who died instantly from injuries on 
June 23, 1948, and those of a fellow-worker injured at the 
same time but who lingered until the following day before 
dying. Therefore, the application of the Amendatory Act 
by the appellee Toner and the approval thereof by the Dis¬ 
trict Court, frustrates the stated purpose of Congress and 
should be set aside on this appeal. 
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The retrospective application of the amendment brings 
about an increase in the direct cost of administering com¬ 
pensation claims to the Federal Government contrary to 
the representations made to Congress by the House Report 
(No. 2095) of the Committee on Labor and Education at 
the time the legislation was enacted, and should not be 
upheld. 

ARGUMENT. 

The facts in this case are undisputed for the purposes of 
this appeal. While appellant has never felt that the case: at 
bar should have been a compensable one, no question is 
being raised here as to the right of the widow of the de¬ 
ceased employee to receive compensation. The only ques¬ 
tion for the Court to determine is how much she should 
receive. 

William W. Fredericks, Jr., suffered a heart attack at 
home on January 29,1947. He had had heart disease some 
time prior to that date. The Deputy Compensation Com¬ 
missioner found that his pre-existing heart disease was ag¬ 
gravated by the work that he did for his employer on Janu¬ 
ary 29, 1947. Mr. Fredericks died on July 1, 1949, as a re¬ 
sult of the heart disease. 

On June 24, 1948, there was approved a Congressional 
amendment to the District of Columbia Workmen’s Com¬ 
pensation Law which provided for enlarged benefits. One 
of the amendments was that the widow of a deceased em¬ 
ployee, whose death arouse out of and occurred in i;he 
course of his employment, was entitled to unlimited deiith 
benefits and in an increased weekly amount. Prior to i;he 
amendment such a widow was entitled to receive $7,500, and 
that was all. The Act of June 24, 1948, provided that the 
increased benefits were applicable “only to injuries or 
deaths occurring on or after the effective date hereof.” 

Prior to his death, Mr. Fredericks could not receive com¬ 
pensation at a rate in excess of $25 per week, the maximum 
rate of compensation provided for in the original Com¬ 
pensation Act. When his widow and dependents were 
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awarded compensation by the appellee Toner be ordered 
that compensation be paid at the rate of $34.14 per week in 
accordance with the provisions of the amendatory Act of 
June 24, 1948, despite the fact that the injury which gave 
rise to the widow’s claim for compensation occurred over 
sixteen months prior to the amendment. The facts being 
uncontroverted, the sole question on this appeal is whether 
the amendment was properly applicable to the case at bar. 

1. A General Principle of Compensation Law Is That the 
Statute To Be Applied Is the One in Effect at the Time 
of Injury. 

The manifest injustice of legislatively altering the con¬ 
sequences of an injury after the event has taken place has 
for many years caused courts to look to the workmen’s com¬ 
pensation law as it existed at the time of an injury to de¬ 
termine the benefits acquired by surviving dependents of 
deceased employees. Thus, a note on the subject found in 
82 A. L. R. 1244 (1933) states at 1245: 

“As regards the rights of relatives or dependents of 
a deceased employee to compensation, it is generally 
held that their rights are controlled by the law as it 
existed at the time of the injury to the employee, rather 
than the law as it existed at his death or at the time of 
the award, the theory being that the workmen’s com¬ 
pensation act does not create new rights of action in 
the relatives or dependents of an employee on his 
death, but that his right merely survives for their 
benefit.” 

With the exception of a very few jurisdictions such as 
Minnesota and New York, the cases amply support the 
general rule as stated above: 

Beausoleil’s Case, 321 Mass. 344, 73 N.E. 2d 461 
(1947); 

Hardin v. W. C. A. B., 118 W. Va. 198,189 S. E. 670 
(1937); 

Cote v. Bachelder-Worcester Co., 85 N. H. 444, 160 
Atl. 101 (1932); 
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Stanswsky v. Industrial Comm., 344 Ill. 436,176 N. fc. 

898 (1931); 

Thorpe v. Dept, of Labor, 145 Wash. 498, 261 Pab. 

85(1927); 

Quilty v. Conn. Co., 96 Conn. 124,113 Atl. 149 (1921). 

Cases contrary to the general rule state that the com¬ 
pensation law gives two separate rights, one to the em¬ 
ployee relating to injury and the other to his dependents 
in the event of his death. Carlson v. District Court, 131 
Minn. 96,154 N. W. 661 (1915); Moore v. Troop D, 267 App. 
Div. 466, 47 N. Y. S. 2d 27 (1944) (Involving, however, aln 
amendment subsequent to both injury and death); Pen\n 
Jersey Welding Co. v. Lowe, 183 F. 2d 936, 937 (3d Cijr. 
1950); Hampton Roads Stevedoring Corp. v. O’Hearne, 184 
F. 2d 76, 79 (4th Cir. 1950). The distinction is an interest¬ 
ing one from the standpoint of metaphysics but seems un¬ 
realistic in disregarding the basic fact that it is the indus¬ 
trial injury which is the sine qua\ non of a death benefit 
award. As the court said in Thorpe v. Dept, of Labor, 14j5 
Wash. 498, 500, 261 Pac. 85, 86 (1927): 

“Her right to recover may arise at his death, but it 
certainly arises from his injury. The death of her hus¬ 
band gives her no right whatever unless it is estab¬ 
lished that it arose from an injury under the act. So 
that, the injury itself is the real basis for allowance of 
compensation.’ ’ 

And to the same effect is the Massachusetts court in Beau - 
soliel’s Case, 321 Mass. 344, 346, 73 N. E. 2d 461, 463 
(1947): 

“It is true that the right of a dependent to receive 
compensation does not arise until death of the em¬ 
ployee, but it is also true that the right of a dependent 
to receive compensation originates in the injury, be¬ 
cause unless it is shown that death arose from an in¬ 
jury arising out of and in the course of employment,, 
there can be no award of compensation to dependents| 



8 


“The injury is not only the common ground but the 
only one upon which an award of compensation may be 
founded. It is the compensable injury resulting in 
death that furnishes the basis for an award of com¬ 
pensation to dependents. It is such an injury rather 
than the death for which compensation is awarded. It 
has been held that there can be no recovery for the 
death of a person in accordance with a statute enacted 
after the injury but before death.” 

General compensation law therefore recognizes that the 
date of the injury is the decisive date in determining what 
benefits should go to dependents in the event of a later 
death. To reverse the situation, it would seem clear that 
a reduction in the amount of benefits or the class of persons 
to whom such benefits go would certainly be determined as 
the law read at the time of the injury. In fact, the Long¬ 
shoremen’s and Harbor Workers’ Act specifically states of 
death benefits in 33 U. S. C. A. § 909(f), that: 

“all questions of dependency shall be determined as of 
the time of the injury.” 

Thus, if subsequent to an injury which later proved fatal, 
an employee became divorced, married, or otherwise altered 
the persons who would receive payments in the event of his 
death, such a change would not alter the employer’s rights 
and liabilities as of the earlier date. The same result would 
follow, even in the absence of specific statutory mention, 
under the general compensation law which most courts ap¬ 
ply. Accordingly, only if there is found in the wording or 
legislative history of the Longshoremen’s and Harbor 
Workers’ Compensation Act or in the amendment of 1948, 
expression of an intention to apply a different rule, the 
date of injury should control the rights of the dependents 
and the liabilities of the employer. 





2. The Amendatory Act Applies Only to 

Industrial Accidents. 

Since the Congress included in the amendment an “elec¬ 
tive date” provision the only problem is to ascertain the 
meaning of Section 6, providing that: 

“The provisions of this Act shall be applicable d>nly 
to injuries or deaths occurring on or after the effective 
date hereof.” 

Congress obviously did not intend to apply the increased 
benefits contained in the amendment to an earlier injury 
which terminated in a death after the amendment. 

The first reaction to the language used is that there would 
be no logical reason for differentiating as to the increased 
benefits to be made available under the amendment be¬ 
tween earlier, non-fatal injuries and those which subse¬ 
quent to the amendment proved to be mortal. In otlher 
words, why in logic was the Fredericks family entitled to 
receive more money from his employer after his ddath 
than he was entitled to receive while he was totally dis¬ 
abled? The reason for increasing the scale of benefits was 
an increase in living costs of employees and their depen¬ 
dents since the Longshoremen’s Act was first passed in 
1927. An employee who was non-fatally injured but totally 
disabled on June 23, 1948 plainly was not to have increased 
payments should he live. Congress says that would result 
in a hardship to his employer. What reason could there! be 
to differentiate between the lot of that man’s dependents 
and those of the man injured on June 23, 1948, who died 
therefrom on June 24, 1948 or thereafter? In both cases 
the increased living costs would he present for the depen¬ 
dents. Attributing to Congress such an arbitrary and pat¬ 
ently absurd discrimination should certainly he avoided. 

Congress obviously wanted to he fair to employers as 
well as employees and give the former a definite opportun¬ 
ity to make provision for the increase in compensation pay¬ 
ments. 


Subsequent 
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The construction of Section 6 urged by appellees ignores 
the clearly stated Congressional purpose to make the 
amendments operate prospectively only, in order to avoid 
administrative difficulties and constitutional questions and 
to enable employers to readjust their employee-compensa¬ 
tion coverage to reflect the changes. As Congress well knew, 
retrospective application of the amendments would create 
chaos in insurance arrangements. For injuries (whether 
later developed to be fatal or non-fatal) sustained prior 
to June 24, 1948, insurance arrangements would already 
have been made. Although such injuries might cause lin¬ 
gering disability and possibly death in the future, the fact 
that the injuries had already occurred would necessarily 
preclude adjustments in insurance coverage as to them. 
Retrospective application of the increased disability bene¬ 
fits would have inevitably presented complicated adminis¬ 
trative problems and constitutional questions of due process 
which Congress wished to avoid. The same will be true of 
death benefits. 

In 1947, when the Travelers Insurance Company under¬ 
took to protect and save harmless Mr. Fredericks’ employer 
from any and all compensation claims that might be made 
against it for injuries sustained by employees during the 
year 1947, it accepted in consideration for its agreement to 
extend that protection a premium predicated upon a maxi¬ 
mum liability to any single employee for disability in the 
sum of $7,500 and a further maximum liability of $7,500 in 
the event of the death of an employee from injuries arising 
out of and in the course of his employment. Its total maxi¬ 
mum liability arising out of an injury to any employee was 
$15,000. It necessarily accepted a premium predicated 
upon that maximum liability. One of the administrative 
difficulties that Congress intended to avoid was the question 
as to who should pay a widow, such as Mrs. Fredericks, 
when the insurance carrier paid out the maximum amount 
which had been contracted for between employer and in¬ 
surance carrier. It is elemental that Congress could not in 
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1948 by legislative enactment enlarge the contract that ex¬ 
isted in 1947 between the Travelers Insurance Company pnd 
Mr. Fredericks’ employer. 

In this connection, consider the number of cases tjhat 
must exist in the files of insurance carriers where a carrier 
was on a risk in 1947 and was not on that risk in 1948 or 
1949. In those cases there would be no conceivable way t!hat 
the insurance carrier could charge back against its assured 
the increased liability that resulted from the amendmenj: to 
the Compensation Act as it existed in 1947. As it is un¬ 
doubtedly too early for any carrier to have found itself in 
a position of having paid out $7,500 in death benefits sihce 
the 1948 amendment, certainly administrative difficulties 


of the gravest character are going to be encountered wpen 
that situation arises. 

Many insurance carriers today are paying disability ben¬ 
efits to employees of corporations that have been dissolyed 
since one or more of their employees were injured. If thpse 
employees should die and the death be attributable to the 
injury sustained, no insurance carrier is voluntarily going 
to pay unlimited death benefits to the widow and dependents 
of those employees. How can a compensation commission 
force an insurance carrier to pay beyond the terms of its 
contract and how can it force a dissolved corporation to 
make the payments after the insurance company has ex¬ 
hausted its liability? 

That Congress wished and intended to avoid these ques¬ 
tions and many more that will inevitably arise is indisput¬ 
able from a consideration of the legislative history of Sen¬ 
ate Bill 2237, 80th Cong., 2nd Sess., which when enacted be¬ 
came Public Law 757—Chapter 623 on June 24, 1948. 

As originally introduced on February 27, 1948, by Sena¬ 
tor Ives of New York, S. 2237, contained no “effective datfe” 
provision similar to Section 6 as finally enacted. No doubt, 
this was due to the long standing legal principle that stat¬ 
utes are not to be construed as retrospective in the abseiice 
of words “so clear, strong, and imperative, that no otljer 
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meaning can be annexed to them, or unless the intention of 
the legislature cannot be otherwise satisfied”. United 
States v. Eeth, 3 Cranch 399, 413 (1806). 

In the course of the April, 1948, Hearings before a Sub- 
Committee of. the Senate Committee on Labor and Public 
Welfare on S. 2237 and Related Bills, Mr. H. S. Webb, a 
witness representing the New York Shipping Association, 
suggested in oral testimony and in a Memorandum brief 
filed by the Association, that the amendments be specifically 
made to apply only prospectively. Thus, Mr. Webb stated 
according to page 56 of the official report on the Hearings: 

“It is further suggested that the act specifically states 
(sic) that the proposed increases in compensation be 
applicable only to cases where the injury occurred af¬ 
ter the effective date of the amendment”. 

And the brief submitted by him reiterated the point at page 
62 of the Hearings: 

“It is further suggested that the act specifically state 
that the proposed increases in compensation be appli¬ 
cable only to cases where the injury occurred after the 
effective date of the amendment.” 

Since the amendments contained in S. 2237 contained in¬ 
creases both in injury and death cases, the witness ob¬ 
viously intended his suggestion to be all-inclusive. Imme¬ 
diately after this Section 6 was added to the Senate bill un¬ 
der consideration. 

It should be noted that the original Longshoremen’s and 
Harbor Workers’ Act of March 4, 1927, 44 Stat. 1424, 33 
U. S. C. (1940) § 902 had always defined the term “injury” 
in the Act to mean “an accidental injury or death arising 
out of and in the course of employment.” Thus, when use 
is made of the term “injury” as to the Longshoremen’s 
Act it includes deaths resulting from the employment. In 
fact, the words “injury or death” are linked in at least 
nine places in the complete text of the Act [§§2 (2); 5; 12; 
13 (a); 13 (d); 14 (d); 14 (g); 30 (a); 30 (f)]. Thus, the 
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Act consistently uses “injury or death” as synoniny<|)us 
with “injury and death” where the sense of the statute 
calls for similar coverage. Accordingly, the same usqge 
should he applied to “injury or death” in Section 6 of the 
Amendment to the Act which first appeared following !|Ir. 
Webb’s suggestion that the amendment should “specifically 


state that the proposed increases in compensation be Ap¬ 
plicable only to cases where the injury occurred after the 
effective date of the amendment.” 

3. The Legislative History of Section 6 Contains an Express 
Intent That Employers Should Have an Opportunity to 
Readjust Employee-Compensation Coverage to Reflect 
the Changes. 

The legislative history prior to the addition of a Section 
6 leads to the conclusion that Congress intended only pros¬ 
pective application of the amendment. But the Congres¬ 
sional intent in adding Section 6 to the bill is placed beyohd 
question when we look to House of Representatives, Repent 
No. 2095, 80th Cong., 2d Sess., June 1, 1948 on H. jR. 
6647. The House bill was a companion measure to S. 2237 
and contained parallel provisions. Report No. 2095 said 
of Section 6 (Page 9 of the Report): 

“Section 6: Section 6 of the bill, as introduced, pro¬ 
vides that H. R. 6647 shall be applicable only to in¬ 
juries or deaths occurring on or after its effective date. 
Your committee believes that it is necessary and de¬ 
sirable to make the act prospective in its application 
in order to avoid administrative difficulties and con¬ 
stitutional questions which might be presented by a 
retrospective change in the compensation provisions. 
Furthermore , prospective application will enable em¬ 
ployers to make adjustments in employee-compensation 
coverage to reflect the changes (Emphasis added) 

The final sentence of the foregoing explanation of Sec¬ 
tion 6 should settle the case at bar. Obviously, it would 
not be possible for an employer after June 24, 1948, io 
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“make adjustments” in his insurance coverage to change 
the $7,500 maximum liability to which he was exposed by 
reason of the alleged January 29, 1947, injury. An in¬ 
sured employer in such a case might well have changed 
insurance carriers between the two dates. The new car¬ 
rier would not assume an unlimited liability for death bene¬ 
fits, and the former carrier, off the risk, would not pay 
voluntarily an unlimited amount when its contract was to 
indemnify the employer only to the extent of $7,500. A 
self-insurer might have liquidated and gone out of busi¬ 
ness between the two dates and only made provision in 
liquidation for the maximum amount required under the 
act as it existed at that time. Thus the “administrative 
difficulties and constitutional questions” which Congress 
had said it was “necessary and desirable” to avoid can be 
easily visualized. Problems resulting from coverage on 
wartime Government contracts outside the continental 
United States would certainly arise to plague the Govern¬ 
ment upon the claims of widows of injured vrorkmen who 
have or may subsequently die from scope of employment 
injuries were the construction of the amendment urged by 
appellees in this case held to be the law. More than one- 
half the members of the House Committee which made Re¬ 
port No. 2095 were lawyers. They knew that the constitu¬ 
tional questions and administrative problems could be 
avoided by applying the new act prospectively only and by 
explanation of Section 6 they plainly set forth their inten¬ 
tion so to do. 

The Courts of Appeals for the Third and Fourth Cir¬ 
cuits in Perm Jersey Welding Co. v. Lowe, 183 F. 2d 936 
(3d Cir. 1950) and Hampton Roads Stevedoring Corp. v. 
O’Hearne, 184 F. 2d 76 (4th Cir. 1950) (reversing E. D. 
Va.) did not have the benefit of the legislative statement 
of the Congressional purpose as is clear from an examina¬ 
tion of the briefs filed on behalf of the employers. Counsel 
for appellant has learned from attorneys for the insurer 
that the same is true of the district court case of Brownv- 
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Pacific Maxon Co. v. Cardillo, 91 F. Supp. 968 (S. D. N. Y. 
1950). None of the three opinions mention H. R. Rep. 2095. 
It is therefore obvious that those courts in other jurisdic¬ 
tions had to guess at what Congress intended, whereas the 
Congressional statement of its purpose is available to this 
Court. This Court now being apprised of what Congress 
said it intended to effect, the other Federal Court decisions 
are neither persuasive nor even of value on the proper in¬ 
terpretation of Section 6. 

In the absence of information from Congress upon the 
purpose and meaning to be attached to Section 6, the other 
appellate courts which have considered the question :rea- 
soned that “or deaths’’ would be superfluous if the con¬ 
struction appellant now urges were applied. The statutory 
definition in the Act of “injury” to mean “injury or death” 
is overlooked by such reasoning. Moreover, it is not un¬ 
usual for legislative bodies, from an abundance of caution, 
to indulge in repetition of content as Congress here re¬ 
peatedly did by using “injury or death” in the original 
act when the term “injury” would have sufficed. The 
construction of other Circuits fails to explain the illogic 
of why Congress should favor the dependents of an 
employee dying on June 24 over those of an employee 
dying on June 23rd as a result of the same industrial 
accident or the illogical discrimination that would he 
worked as against an employee permanently injured on 
June 23, as compared with one who died on June 24th. 
The stated Congressional purpose to make the amendment 
prospective in order to afford an opportunity for readjust¬ 
ment of insurance coverage would be defeated by any such 
absurd construction of Section 6. It is submitted that no 
reason should or can be given for favoring the dependents 
of a deceased employee over those of a totally disabled one, 
who could likewise not contribute further to the family 
income. 
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4. Increased Cost to the Government. 

In report No. 2095, page 16, the Committee on Labor and 
Education reported to the House of Representatives that 

‘ ‘ The changes in the present act effected by H. R. 6647, 
as amended, will not result in any direct cost to the 
Federal Government inasmuch as the compensation 
provided therein is borne entirely by employers.” 

The attorneys for the appellee Toner well know and this 
Court we believe can take judicial notice of the fact that 
if the amendment to the Longshoremen’s and Harbor 
"Workers’ Compensation Act is finally applied retrospec¬ 
tively in death cases and the decisions of the Courts of 
Appeals for the Third and Fourth Circuits are upheld there 
will be a very substantial increase in the “direct cost to 
the Federal Government” in its administration of compen¬ 
sation claims arising out of the World War II. 

During the war on many cost plus a fixed fee construc¬ 
tion contracts the Government agreed with contractors to 
pay the actual cost of compensation claims plus a percen¬ 
tage to the insurance carrier that assumed the obligation 
to pay the amounts due and agreed to service the contract. 

The increased cost of the unlimited death benefits will 
have to be borne by the Federal Government as will the in¬ 
crease in the cost of servicing the contracts. In addition, 
there will be countless administrative problems resulting 
from the change in benefits. 

This increase in cost and the other difficulties will be 
obviated if the act is applied prospectively. This is another 
reason why the intent of Congress should be followed. It 
may well be that Congress would not have enacted the bill 
in its present form had it been advised that it would result 
in increased costs in the handling of war-time compensation 
elaims. 
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CONCLUSION. 

Since there is now available the statement of Congres¬ 
sional intent to afford an opportunity for employee com¬ 
pensation coverage adjustment, achievement of the: Con¬ 
gressional purpose can only be obtained by reversal of the 
Court below. 

Respectfully submitted, 

Arthur J. Phelan, 

Frank F. Roberson, 

Attorneys for Appellant. 

Hogan & Hartson, 

Of Counsel. 
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1 Filed Apr 5 1950 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1537-50 

Travelers Insurance Company, 711 Fourteenth Street, 

N. W., Washington, D. C., Plaintiff 

v. 

Walter J. Toner, Deputy Commissioner, United States 
Employees’ Compensation Commission, Washington, 
D. C., Defendant 

Complaint. 

(For Mandatory Injunction) 

1. This is an action to review and set aside a compensa¬ 
tion and death benefit award order of defendant, Walter J. 
Toner, Deputy Commissioner, Bureau of Employees’ Com¬ 
pensation, District of Columbia Compensation District. 
The relief sought herein is provided for under the Act of 
Congress of March 4, 1927, 44 Stat. 1436, 33 U. S. C. § 921 
(1940). Plaintiff, Travelers Insurance Company, with of¬ 
fices at 711 Fourteenth Street, Washington, D. C. is a duly 
organized insurance company doing business in the District 
of Columbia, and brings this action in its own right as com¬ 
pensation insurance carrier for Underwood Corporation, 
the employer of William W. Fredericks, Jr., deceased. 

2. A copy of the March 13,1950, order awarding compen¬ 
sation and death benefits to the deceased employee’s sur¬ 
viving wife, Elizabeth H. Fredericks, and minor children, 
Beverly Ann Fredericks and Linda Lee Fredericks, is at¬ 
tached hereto as Exhibit “A”, to be read as a part hereof. 

3. On January 29,1947, William W. Fredericks, Jr., was 
in the employ as a supervisor and typewriter repairman of 
Underwood Corporation, which was doing business at 1630 
L Street, Northwest, in the District of Columbia. Said 
corporation was subject to the Act of Congress ap- 
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2 proved May 17, 1928, entitled “an act to proyide 
compensation for disability or death resulting ffom 
injury to employees in certain employments in the District 
of Columbia, and for other purposes”, 45 Stat. 600, Dl C. 
Code, title 36, section 501 (1940). 

4. On January 29, 1947, the said William W. Fredericks, 
Jr., at the place of his employment in the District of Co¬ 
lumbia, was seen to place his hands against a filing cabinet 
which was being moved by two laborers, but as they had not 
lost control, no weight was thrown upon the said Fred¬ 
ericks and he completed his work that day. He worked pjart 
of the following day, became ill and was off from work 
until February 23, 1947. He was likewise off from wiork 
due to illness from August 19, 1947, through December 31, 
1947. He lost some additional time from January 1, 1948, 
through June 30, 1949. The said Fredericks died on jklv 
1, 1949. His attending physician recorded the cause of 
death as acute cardiac decompensation, the antecedent 
cause as aortic and mitral heart disease of 23 yekrs 
duration. 

5. On behalf of the employer, plaintiff paid the said Fred¬ 
ericks the sum of $2254.53, which was the amount to which 
he would have been legally entitled as compensation bad 
the periods of illness specified in paragraph 4 in fact arisen 
from an injury sustained in the course of his employment 
on January 29, 1947. Payments were stopped as of July 
1,1949. 

6. On August 8, 1949, the widow, Elizabeth H. Fred¬ 
ericks, filed on behalf of herself and two minor dependents, 
a claim against the employer for death benefits with the 
Bureau of Employees’ Compensation for the District of 
Columbia Compensation District. The plaintiff insurance 
carrier requested a hearing upon the claim. 

7. At the hearing, the widow claimed that the deceased, 
William W. Fredericks, Jr., on January 29, 1947, had sus¬ 
tained an injury to the heart in the course of his employ¬ 
ment which resulted in his death on July 1,1949. However, 
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the only evidence produced at the hearing of any such in¬ 
jury was based upon declarations of the deceased employee. 

Ko corroborating evidence substantiated the claim 
3 that the deceased sustained an injury upon the occa¬ 
sion of placing his hands upon the filing cabinet as 
set forth in paragraph 4 herein. The deceased had himself 
made contradictory statements with respect to whether any 
pain was experienced at the time of the alleged injury. 

8. Despite the absence of corroborative evidence apart 
from the deceased’s declarations, the defendant, Deputy 
Commissioner, Walter J. Toner, contrary to the law and 
the evidence, in his award made March 13, 1950, found that 
the deceased employee had sustained an injury on January 
29, 1947, in connection with moving the filing cabinet, that 
he never recovered from the injury, and that it caused his 
death on July 1, 1949. 

9. Said defendant then erroneously made a compensa¬ 
tion award of death benefits for the benefit of the widow 
and children, including funeral expenses of $400, based not 
upon the legal schedule in effect on January 29, 1947, the 
time of the alleged injury which allegedly caused the death, 
but upon a greater scale of benefits contained in an Amend- 
mentory Act not passed until June 24, 1948, 62 Stat. 602, 
33 U. S. C. A. §§ 906, 909 (1950 Supp.). 

10. Plaintiff, in complying with said erroneous and illegal 
award, is paying upon an award illegally imposed and in an 
amount erroneously assessed according to the schedule con¬ 
tained in an inapplicable amendment to the appropriate 
statute. 

Wherefore, plaintiff prays: 

1. That the Transcript of Evidence and Proceedings be¬ 
fore defendant be certified to this Court and attached to 
this Complaint as an Exhibit and reviewed by this Court, 
and a proper decree granted plaintiff as it may be entitled. 

2. That an injunction issue out of this Court requiring 
defendant to set aside the compensation award and to issue 
and make a new order denying compensation. 
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3. And for such other and further relief as to this Court 
may seem just and proper. 

Travelers Insurance Company 

Bv Leroy H. Harley, 

Agent 

Hogan & Hartson 
By Arthur J. Phelan 

* • # • * • * * • • 
5 Exhibit A 

FEDERAL SECURITY AGENCY 
BUREAU OF EMPLOYEES’ COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 

Compensation Order 
Award of Death Benefits 

Case No. 3188-46 Fatal 

In the matter of the claims for compensation under the 
District of Columbia Workmen’s Compensation Act 

(William W. Fredericks, Jr., deceased employee) 

Mrs. Elizabeth H. Fredericks, surviving wife 
Beverly Ann Fredericks and 
Linda Lee Fredericks, surviving minor children, 

Claimants 

v. 

Underwood Corporation, Employer 

The Travelers Insurance Company, Insurance Carrier 

Such investigation in respect to the above-entitled claims 
having been made as is considered necessary, and a hear¬ 
ing having been duly held in conformity with law, the E'ep- 
uty Commissioner makes the following 
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FINDINGS OF FACT 

That on January 29, 1947, William W. Fredericks, Jr., 
hereinafter referred to as “ employee, ” was in the employ 
of the employer above named, whose address is 1630 L 
Street, Northwest, Washington, District of Columbia; that 
the employer was subject to the provisions of an Act of 
Congress approved May 17, 1928, entitled “An Act to pro¬ 
vide compensation for disability or death resulting from 
injury to employees in certain employments in the Dis¬ 
trict of Columbia, and for other purposes”; that the 
6 liability of the employer for compensation under the 
said Act was insured by The Travelers Insurance 
Company; that on the said day the employee herein, while 
performing sendee as a supervisor of the employer’s type¬ 
writer division and while assisting in the moving of a heavy 
steel cabinet, sustained personal injury resulting in his dis¬ 
ability when he suffered a strain of the stomach muscles 
and a severe heart strain with coronary occlusion and 
myocardial infarction; that the injury arose out of and in 
the course of the employment; that written notice of the 
injury was not given to the employer within thirty days, 
but that the employer had knowledge of the injury and has 
not been prejudiced by the lack of such written notice; that 
the employer furnished the employee with medical treat¬ 
ment, etc., in accordance with the provisions of section 7 (a) 
of the Act; that the average weekly wages of the employee 
at the time of the injury were $60; that as a result of the 
injury sustained the employee was wholly disabled from 
January 30,1947, to February 23,1947, inclusive, and from 
August 19, 1947, to December 31, 1947, inclusive, and for 
such temporary total disability he is entitled to 22-6/7 
weeks’ compensation at the rate of $25 per week (maximum 
rate) amounting to $571.43; that as a further result of the 
injury the employee was partially disabled from January 1, 
1948, to June 30, 1949, inclusive, suffering a loss of wage¬ 
earning capacity of $32.31 per week; that for such tempo¬ 
rary partial disability he is entitled to 78-1/7 weeks’ com- 


pensation at the rate of $21.54 per week (66-2/3 per cent 
of $32.31, the difference between $60, the average wdekly 
wage at the time of the injury, and $27.69, his, re- 

7 duced earning capacity), amounting to $1,683.20; 
that the employee did not recover from the injury 

and it caused his death on July 1,1949; that Mrs. Elizabeth 
H. Fredericks, who was born on May 12, 1914, and married 
to the decedent on April 29, 1938, is the surviving wif e of 
the employee, and as such she is entitled to death benefits 
at the rate of $18.38 per week (35 per cent of $52.50), sub¬ 
ject to the limitations of the Act; that Beverly Ann Fred¬ 
ericks, who was born on September 17,1938, and Linda Lee 
Fredericks, who was born on August 23, 1940, are the sur¬ 
viving minor children of the employee, and they are en¬ 
titled to death benefits at the rate of $7.88 each per week 
(15 per cent of $52.50); that death benefits due the sur¬ 
viving minor children of the employee shall be payable to 
Mrs. Elizabeth H. Fredericks, their mother and natural 
guardian; that accrued death benefits due and payable to 
and in behalf of the widow and surviving minor children 
from July 1, 1949, to March 2, 1950, inclusive, 35 weeks at 
the combined rate of $34.14 per week, amount to $1,194.90; 
that funeral services were rendered in behalf of the em¬ 
ployee by Warner E. Pumphrey, Undertaker, 8434 Georgia 
Avenue, Silver Spring, Maryland, the reasonable expense 
of which amounted to $615, which amount has been paid 
by the employee’s widow; that the employer and the in¬ 
surance carrier are liable for the payment of $400 as rea¬ 
sonable funeral expenses; that the employer and the insur¬ 
ance carrier have paid $2,254.63 as compensation; that 
nothing has been paid by the employer and the insurance 
carrier as death benefits. 

Upon the foregoing findings of fact, the Deputy Qom- 
missioner makes the following 

8 AWARD 

That the employer, Underwood Corporation, and the in¬ 
surance carrier, The Travelers Insurance Company, shall 
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pay compensation and death benefits as follows: For tem¬ 
porary total disability, 22-6/7 weeks at the rate of $25 per 
week, from January 30, 1947, to February 23, 1947, inclu¬ 
sive, and from August 19, 1947, to December 31, 1947, in¬ 
clusive in the amount of $571.43; and for temporary partial 
disability, 78-1/7 weeks at the rate of $21.54 per week, from 
January 1, 1948, to June 30, 1949, inclusive, in the amount 
of $1,683.20, or a total of $2,254.63, which amount has been 
paid by the employer and the insurance carrier; that the 
employer and the insurance carrier shall pay death benefits 
to Mrs. Elizabeth H. Fredericks in her own behalf and in 
behalf of Beverly Ann Fredericks and Linda Lee Fred¬ 
ericks as follows: 35 weeks at the combined rate of $34.14 
per week, from July 1, 1949, to March 2, 1950, inclusive, in 
the amount of $1,194.90, which amount is due and payable 
forthwith; and thereafter shall continue the payments of 
death benefits to Mrs. Elizabeth H. Fredericks in her own 
behalf and in behalf of Beverly Ann Fredericks and Linda 
Lee Fredericks at the combined rate of $34.14 per week, 
payable in biweekly installments subject to the limitations 
of the Act or until further order of the Deputy Com¬ 
missioner. 

The employer and the insurance carrier shall also pay 
to Mrs. Elizabeth H. Fredericks $400 as reasonable funeral 
expenses. 

A fee for legal services rendered in behalf of the claim¬ 
ants in connection with their claims is approved in 
9 favor of Attorneys Renah F. Camalier and Henry 
R. Berger, 1025 Connecticut Avenue, Northwest, 
Washington, D. C., in the amount of $125, such sum to con¬ 
stitute a lien upon and be paid out of this award. 

Given under my hand at Washington, D. C., this thir¬ 
teenth day of March, 1950. 

Walter J. Toxer 
Deputy Commissioner 
District of Columbia Compensation District. 




9 


PROOF OF SERVICE 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, the attorney for the claim¬ 
ant and the attorney for the respondents at the last known 
address of each as follows: 

Name Address 

Mrs. Elizabeth H. Fredericks 8 Mississippi Avenue, 

Silver Spring, Maryland 

Underwood Corporation 1630 - L Street, N. W. 

Washington, D. C. 

The Travelers Insurance Company 711 - 14th Street 

Washington, D. C. 

Messrs. Carnal ier & Berger 1025 Connecticut Avenue, N.| W. 

Washington, D. C. 

Arthur Phelan, Esq. Colorado Building 

Washington, D. C. 

Walter J. Toner 

Deputy Commissioner 

Mailed March 13, 1950. 

* * * * * # # # • ! * 

10 Filed Jun 30 1950 

Motion for Leave to Intervene. 

Comes now Elizabeth H. Fredericks, both in her own 
right and as mother and natural guardian of infants Bfev- 
erly Ann Fredericks and Linda Lee Fredericks, by and 
through Counsel, Renah F. Camalier and Henry R. Berber 
and moves this Honorable Court for leave to intervene as 
Defendants in the above entitled cause and to file such ap¬ 
propriate pleading as may be necessary and proper in the 
matter, and for reason therefor, states as follows: 

That they are the same Elizabeth H. Fredericks, Bevefly 
Ann Fredericks and Linda Lee Fredericks mentioned in 
the compensation order annexed to Plaintiff’s complajnt 
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and made a part thereof; that said compensation order 
makes an award to them and should Plaintiff prevail in this 
action, they would be bound by such a judgment and be 
denied said award. 

Renah F. Camalier 

(per HRB) 

Henry R. Berger 
1208 H St., N. E. 

• •••••*#•# 

12 Filed Jul 3 -1950 

Order. 

Upon consideration of the motion of Elizabeth H. Fred¬ 
ericks, both in her own right and as mother and natural 
guardian of infants Beverly Ann Fredericks and Linda Lee 
Fredericks, to intervene filed herein on the 30th day of 
June, 1950, it is by the Court this 3rd day of July, 1950, 
Ordered, that the said Elizabeth H. Fredericks, both in 
her own right and as mother and natural guardian of in¬ 
fants Beverly Ann Fredericks and Linda Lee Fredericks, 
be, and she is hereby granted leave to intervene herein, and 
the said Elizabeth H. Fredericks, both in her own right and 
as mother and natural guardian of infants Beverly Ann 
Fredericks and Linda Lee Fredericks are made party de¬ 
fendants in the above cause and are further granted twenty 
(20) days from the date hereof to plead as she may be ad¬ 
vised in the matter. 

H. A. SCHWEINHAUT 

Judge 

Seen: 

Arthur J. Phelan 
Stafford R. Grady 

*••••••••• 
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14 Filed Jul 24 1950 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

CIVIL DIVISION 1 

C. A. No. 1537-50 

Travelers Insurance Company, Plaintiff 

V * ! 

Walter J. Toner and Elizabeth H. Fredericks, in her (j>wn 
right and as mother and natural guardian of infants 
Beverly Ann Fredericks and Linda Lee Fredericks, 
Defendants 

Motion to Dismiss. 

Comes now Elizabeth H. Fredericks, in her own ri^ht, 
and as mother and natural guardian of infants Beve(rly 
Ann Fredericks and Linda Lee Fredericks, by and through 
their counsel, and respectfully moves this Honorable Court 
to dismiss the complaint filed in the above cause and jfor 
reason states as follows: 

1. The complaint fails to state a claim upon which relief 
can be granted. 

2. That the Compensation Order made by the defendant, 
Deputy Commissioner Walter J. Toner, on March I3|th, 
1950, is in all respect in accordance with law. 

3. And for such other and further reasons as may be 
presented at the time of the hearing of this motion. 

I 

Renah F. Camalier 
Henry R. Berger 
1208 H St., N. E. 

#•••••#*•# 

16 Filed Jul 28 1950 

The defendant Walter J. Toner, Deputy Commissioner, 
Bureau of Employees’ Compensation, Department of 
Labor, sued herein as Walter J. Toner, Deputy Commis¬ 
sioner, United States Employees’ Compensation Commis- 
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sion, moves this Honorable court to dismiss the complaint 
for the following reasons: 

1. That the complaint does not state a claim upon which 
relief can be granted. 

2. That it appears from the complaint, together with the 
transcript of testimony taken before the deputy commis¬ 
sioner on February 16, 1950, that the compensation order 
filed by the deputy commissioner on March 13, 1950, is in 
all respects in accordance with law. 

3. For such other good and sufficient reasons as may be 
showm. 

George Morris Fay 
United States Attorney 

Ross 0’Donoghtje 
Assistant United States 
Attorney 

Attorneys for Defendant 
Toner 

• •••••#*•• 

18 Filed Oct 23 1950 

Order. 

This cause having come on for hearing upon defendants’ 
motion to dismiss the complaint and the Court having heard 
the argument of counsel and being fully advised, it is this 
23rd day of October, 1950, 

Ordered, that said motion be granted and that the com¬ 
plaint be and it is hereby dismissed. 

Alexander Holtzoff 
Judge 

*•••••##•• 
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19 Filed Nov 6 1950 

Notice of Appeal. 

Notice is hereby given this 6th day of November, 1950, 
that Travelers Insurance Company, plaintiff, hereby Ap¬ 
peals to the United States Court of Appeals for the District 
of Columbia Circuit from so much of the judgment of this 
Court entered on the 23rd day of October, 1950, in favor of 
Walter J. Toner and Elizabeth H. Fredericks against said 
Travelers Insurance Company, as affirms the Deputy Com¬ 
missioner’s application of the scale of benefits contained 
in amendments to the Longshoremen’s and Harbor Work¬ 
er’s Compensation Act, enacted June 24, 1948. 

Hogan & Hartson, 

By Arthur J. Phelan, 

Frank F. Roberson, 
Attorneys for 
Travelers Insurance Co. 

810 Colorado Building 
Washington, D. C. 
*•••**«*•* 

20 Filed Nov 6 1950 

Statement of Points. 

The points upon which Travelers Insurance Company, 
as appellant, intends to rely on this appeal are: 

1. The court erred in dismissing plaintiff’s complaint. 

2. The court erred in failing to hold that Walter J. Toner, 
deputy commissioner, in the Findings of Fact and order 
entered March 13, 1950, erred in applying the scale of 
Workmen’s Compensation death benefits contained in the 


Amendatory Act of June 24,1948, 62 Stat., 602, 33 U.S.C.A. 
§§ 906, 909 (1950 Supp.). 

Hogan & Hartson 

By Arthur J. Phelan 
Frank F. Roberson 

Attorneys for Travelers 
Ins. Co. 

810 Colorado Building 
Washington, D. C. 
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fHniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,857 

Travelers Insurance Company, appellant 

v. 

Walter J. Toner, Deputy Commissioner, United States 
Employees’ Compensation Commission and Elizabeth 
H. Fredericks, appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT POR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF CASE 

This cause arose upon a complaint for judicial review of 
a compensation order filed March 13, 1950, by Walter J. 
Toner, Deputy Commissioner, Bureau of Employees’ Com¬ 
pensation, at that time a component of the Federal Secur¬ 
ity Agency, now of the Department of Labor. In said 
order the deputy commissioner awarded compensation to 
the widow and minor children of William W. Fredericks, 
who died on July 1, 1949 from an injury sustained on Jan¬ 
uary 29, 1947 while employed by the Underwood Corpora¬ 
tion. The appellant, Travelers Insurance Company, was 
the insurer of the employer at the time of injury. The 
above order was issued pursuant to the provisions of the 
workmen’s compensation law in effect in the District of 


( 1 ) 
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Columbia, namely, the Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act of March 4, 1927, 44 Stat. 1424, 
33 U.S.C.A. sec. 901, et seq., as made applicable to the Dis¬ 
trict of Columbia by the Act of May 17, 1928, 45 Stat. 600, 
D. C. Code 36-501 (1940), referred to hereinafter as the 
“compensation law”. 

In its complaint in the court below, the insurer (appel¬ 
lant) attacked the award upon two grounds (1) that the 
evidence did not support the finding that the deceased’s 
death was related to his employment, and (2) that the 
award was in error in that it was based upon the scale of 
death benefits in effect at the time of death instead of at 
the time of the injury. (The compensation law was 
amended on June 24, 1948 which was between the date of 
injury and the date of death.) The court below resolved 
both questions in favor of the award and dismissed the 
complaint. Appellant has appealed only from the part of 
the judgment which in effect sustained the application of 
the compensation rates in effect at the time of death. 

STATUTE INVOLVED 

Amendment of June 24, 1948 (Public Law 757, 80th Con¬ 
gress) to the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act of March 4, 1927, 44 Stat. 1424, 33 U.S.C.A. 
sec. 901 et seq., as made applicable to the District of Co¬ 
lumbia by the Act of May 17, 1928, 45 Stat. 600, D. C. Code 
36-501. 

SUMMARY OF ARGUMENT 

The Act of June 24, 1948 (Public Law 757, 80th Con¬ 
gress) of the Compensation Act expressly provided that 
the amendments therein should apply to deaths which oc¬ 
cur after the effective date. Even in the absence of such 
express provision, the weight of authority would support 
such application. Therefore the award in the instant case 
which applied the law as amended was in accordance with 
law. 
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ARGUMENT 

I 

The Amendment of June 24, 1948 Applies to Deaths Which 

Occur After Said Date 

The deceased was injured on January 29, 1947 and died 
of said injuries on July 1, 1949. Between said dates, 
namely on June 24, 1948, Congress amended the Long¬ 
shoremen’s Act (in several other respects not relevant 
here) (Public Law 757, 80th Congress) by increasing the 
funeral benefit from $200 to $400, by removing the limita¬ 
tion as to the total amount payable in death and total dis¬ 
ability cases, by increasing the maximum weekly rate 
payable to the widow from $25 to $35, and by increasing 
the compensation payable to the minor children from 10% 
to 15% of the employee’s wages. The insurer contended 
that the amendment did not apply here because the injury 
(but not the death) occurred prior to the amendment. Sec¬ 
tion 6 of said Amending Act provides: 

“The provisions of this Act shall be applicable only 
to injuries or deaths occurring on or after the effective 
date hereof”. (June 24, 1948) 

The first answer to the insurer’s contention that the 
amendment of June 24, 1948, applies to injuries which oc¬ 
cur after that date, but not to deaths is the obvious one 
that the Act itself provides that it shall apply to injuries 
or deaths which occur on or after the effective date of the 
Act. The word “or deaths” would be superfluous if they 
are to be given the same meaning as the word “injuries” 
which precedes them. Such construction should not be 
given which will render a part of the words or phrases 
used, inoperative and meaningless. 50 Amer. Jurispru¬ 
dence Statutes, sec. 358 pp. 362 and 363. A construction 
should be avoided “which would render a part of a statute 
superfluous or which would give to a particular word or 
phrase the same meaning as the word or phrase preceding 
it, so that the latter adds nothing to the statute”. 50 id., 
sec. 359, page 365 and cases there cited. 
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Moreover the language in the Act appears to be clear and 
therefore there is no occasion for judicial construction. 
50 id., sec. 225. 

The second answer to appellant’s contention that the 
amendment in question applies to injuries, but not deaths, 
is that even in the absence of an express direction making 
it applicable to injuries or deaths, similar amendments in 
other laws (without the directory language) generally have 
been construed to apply where the injury occurred before 
but the death occurred after the amendment. 

Donoho v. Atlantic Basin Iron Works, 206 N.Y.S. 494, 
210 App. Div. 535 (1924); 

Kunst v. General Bronx Corp., 35 N.Y.S. 2d 878, 264 
App. Div. 494 aff’d. 289 N.Y. 661, 45 N.E. 2d 168 
(1943); 

Moore v. Troop D, 47 N.Y.S. 2d 27, 267 App. Div. 466 
(1944); 

Messnick v. Kahn Bros., 256 N.Y.S. 281, 235 App. Div. 
114 (1932); 

State Treasurer v. Vanderbilt, 220 N.Y.S. 521, 220 
App. Div. 61 (1930); 

State ex rel. Carlson v. District Court of Hennepin 
County, 154 N.W. 661, 131 Minn. 96 (1915); 

Warner v. Zaiser, 239 N.W. 761, 184 Minn. 598 (1932); 
Industrial Commission v. Sodec, 172 N.E. 292, 35 Ohio 
App. 177 (1928); 

Industrial Commission v. Frazier, 7 N.E. 2d 815, 54 
Ohio App. 401 (1937); 

Cf. King v. Vestal Lumber Co., 11 S.W. 2d 852, 158 
Tenn. 12; 

Hudson v. Maxwell, 13 S.W. 2d 329, 158 Tenn. 328. 

In Warner v. Zaiser, supra, 239 N.W. 761, 184 Minn. 598, 
the court said: 

“The obligations and rights of the parties as to 
weekly compensation and other benefits to the em¬ 
ployee do become fixed at the date of a compensable 
accident; as to benefits and liabilities arising because 
of the employee’s death, they become fixed at the time 
of death. The Legislature may change the scale of 
weekly or other benefits prior to the occurrence of the 
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accident; it may change the benefits to be received by 
the widow of any employee prior to the death”. (Em¬ 
phasis supplied.) 

In Moore v. Troop D, supra, 267 A. D. 466, 47 N.Y.S. 27 
(1944) the court said: 

“The rights of the parties arising from the death of 
an injured workman are fixed as of the date of death. 
The right to death benefits springs into existence at 
that time and the law which must control the compen¬ 
sation to be paid is that which was in effect when the 
right came into existence.” 

The Compensation Act gives two separate rights, one re¬ 
lating to compensation for injury payable to the injured 
employee and the other relating to death benefits payable 
to the dependents. A claim for disability benefits from 
injury is distinct and separate from a claim for death 
benefits; different claimants are involved. Hitt v. Cardilfo, 
deputy commissioner , 76 U.S. App. D.C. 334, 131 F.2d 233 
(1942) cert. den. 318 U.S. 770. When death occurs a new 
cause of action arises. International Mercantile Marine 
Co. v. Lowe, deputy commissioner, 93 F.2d 663 (C.A. 2) 
which is not derived from or through the injured employee. 
Eckert v. New Jersey State Highway Department, 64 |A 
2d 221, 1 N.J. 474 (1949). Consequently when Congress ex¬ 
pressly provided that as to causes of action which arose 
in the past, i.e. past injuries, the amendment should not 
apply but as to future causes of action, namely, future in¬ 
juries or deaths it should apply, it was merely placing in 
the law what the courts generallv had theretofore recog- 
nized, namely, that the employee’s right accrues from the 
time of injury but that the dependent’s rights accrue from 
the date of death of the employee. Industrial Commission 
v. Sodec, 172 N.E. 292, 35 Ohio App. 177 (1928); cf. Michi¬ 
gan Central R. R. Co. v. Breeland, 227 U.S. 59 (1913); 
Norton, deputy commissioner v. Travelers Insurance Com - 
pany, 105 F.2d 122 (C.A. 3). 

In Penn Jersey Welding Co. v. Lowe, 183 F.2d 936 (C.A. 
3, 1950), involving the identical question here in issue the 
court stated that the amendatory language itself expressly 
covered the matter by the stipulation that the provisions 
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shall apply to injuries or deaths occurring on and after the 
effective date and appears on its face to entitle the widow 
to the benefits of the amendment. The court further 
stated: 

“To avoid this consequence, appellants are forced 
to argue that ‘death occurring after the effective date’ 
means ‘death resulting from injuries which occurred 
after the effective date’. Such a construction, if in¬ 
tended by Congress, could have been indicated quite 
simply, by merely omitting the phrase ‘or deaths’ al¬ 
together. But we can find no reason for implying 
that Congress meant either more or less than it said. 
The language as it stands is not ambiguous. Indeed, 
it is difficult to see how Congress could have more 
clearly expressed the meaning which so far has pre¬ 
vailed in this case. The gloss proposed by appellants 
would change that meaning. Therefore, we can not 
accept it.” 

In Hampton Roads Stevedoring Corporation v. O’Hcame, 
deputy commissioner, 184 F.2d 76 (C.A. 4, 1950), also in¬ 
volving construction of this provision, the court stated 
that there is no reason to suppose that Congress inserted 
without purpose the words “or deaths” in the amendment 
making it applicable to injuries “or deaths” subsequent 
to the amendment. 

See also Brown-Pacific-Maxon Co. v. Cardillo, 91 F. Supp. 
968 (S.D. N.Y. 1950). 

Appellant contends in substance that the courts in the 
above cases were not informed that the legislative history 
of the amendment shows an express intention that it should 
not apply to deaths which occur after the amendment, 
where the injury causing the death occurcd before. The 
difficulty with that argument is that a careful examination 
of the Committee Reports fails to reveal any such express 
intention. The closest approach thereto is the suggestion 
by a witness that the amendments apply only to cases where 
the injury occurred after the effective date of the amend¬ 
ment (see testimony of witness Webb, p. 56 of Hearings on 
S. 2237, April 12, 13 and 14, 1948). The Senate did amend 
the Act to provide for the effective date (section 6 of S. 
2237) but in doing so it did not make the amendments 
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applicable only to cases where the injury occurred aftey 
the effective date of the Act; it made the amendments ap¬ 
plicable to “injuries or deaths’ 7 occurring after the effec¬ 
tive date of the Act. The very fact that the Senate saw ff: 
not to comply with the only request made on the subject and 
which request was instrumental to the addition of section 
6 to the Act (relating to the effective date of the amend¬ 
ments) is an argument in itself that it was not intended to 
make the amendments applicable to future injuries, but 
not deaths. 

Appellant expresses considerable apprehension as to the 
alleged results which will follow a construction that the 
amendments apply to future deaths as well as injuries. 
There are several answers which suggest themselves. The 
number of cases where the injury occurred before June 24, 
1948, but the death occurred thereafter, will necessarily be 
very small. Moreover, each policy of workmen’s compensa¬ 
tion insurance and particularly the policy issued by ap¬ 
pellant contains a clause as follows: 

“9. This policy is issued by the Company and is ac¬ 
cepted by this Employer with the agreement that, sub¬ 
ject to any required approval of an official or organi¬ 
zation so authorized in the District of Columbia, the 
rates of premium are subject to change, if during the 
term of this Policy any amendments affecting the bene¬ 
fits provided by the above cited Workmen’s Compen¬ 
sation Law become effective, such change, if any, to b<k 
expressed by an endorsement naming the effective date 
thereof”. 

The Travelers Insurance Company. 

The appellant could have framed its premium endorsement 
so as to have provided for increased premium rate to re¬ 
flect any increased liability resulting from subsequent 
amendment of the statute. It is to be noted that the insur¬ 
ance carriers were aware, even before the passage of the 
Bill, of possible increase in premiums which could be ex¬ 
pected to follow enactment of amendments. (See Hearings 
before Senate Subcommittee on S. 2237, of April 12, 13 
and 14, 1948 at page 21.) 

A further answer to appellant’s argument is that the 
employer, not the insurance carrier, always has the pri- 


mary obligation under the statute with respect to the pay¬ 
ment of compensation. The arrangement between the em¬ 
ployer and insurance carrier with reference to the assump¬ 
tion of that liability and the mutual obligations including 
the cost of coverage is secondary. It was apparently with 
that idea in mind that the Committee on Education and 
Labor reported that the prospective application ‘ ‘will en¬ 
able employers to make adjustments in employee-compen¬ 
sation coverage to reflect the changes”. (Quotation is from 
page 9 of House Report No. 2095, 80th Congress, 2nd 
Session.) 

APPELLANT’S AUTHORITIES 

Appellant has cited six cases (p.p. 6 and 7 of its brief) 
which are stated to accord with the conclusion for which it 
contends, namely that it is the date of the injury which 
determines the applicability of an amendment, not the date 
of death. Of the six cases cited, three of them, the Bcau~ 
soleiVs case; the Hardin case and the Quilty case relate to 
situations where the parties elected to come within the 
statute and hence that the rights which accrue are contract¬ 
ual and hence are to be determined by the contract in 
effect between the employer and employee at the time of 
injury. The Longshoremen’s Act which is the basic law 
applicable in the instant case is not elective and therefore 
that line of reasoning is not apropos. This court recog¬ 
nized the compulsory nature of the District workmen’s 
compensation law in U.S. Casualty Co. v. Jloage, deputy 
commissioner, 64 App. D.C. 284, 77 F. 2d 542. 

The fourth case cited by appellant, the Stanowsky case 
relates to the distribution of an award for a disabilitv 
sustained by the employee but unpaid to him during his 
life. It is not a death case and does not involve rights which 
accrue at the time of and because of the death; it therefore 
is not an authority on the present issue. 

The fifth case cited by appellant, the Thorpe case, in¬ 
volves the construction of a statute which specifically pro¬ 
vides that the amendment in question shall not apply to 
injuries which occurred before the amendment, making no 
distinction between injuries and deaths. That situation 
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therefore is not similar to the instant case where the statute 
expressly refers to “injuries or deaths” which occur after 
the amendment. 

Contrasted with the one remaining case cited by appel¬ 
lant, the Cote case, which appears to support its conten¬ 
tion, we have cited 11 authorities, supra, (p. 4) in four 
separate jurisdictions which held that, absent any express 
provision, an amendment to the law applies to the death 
claim where the death, but not the injury, occurred after 
the amendment. A fortiori, where the amending act itself 
provides that it shall apply to deaths which occur after the 
amendment, the same conclusion would seem inescapaple. 

DEPENDENCY AT TIME OF INJURY 

Appellant suggests that the amount of the widow’s com¬ 
pensation should be determined by the statute in effect at 
the time of the injury because section 9 (f) of the Act, 33 
U.S.C.A. sec. 909 (f), provides that “all questions of de¬ 
pendency shall be determined as of the time of the injury.” 
Appellant cites as an example of the effect of said provision 
that a widow of an injured employee would be entitled to 
no compensation if she were not married to the employee 
at the time of injury. Appellant states in substance that 
no change in the status between the injury and death 
could alter the rights and liabilities which existed at the 
time of injury. It has never been held under the Long¬ 
shoremen’s Act that a widow of a deceased employee must 
have been his wife at the time of injury. The contrary how¬ 
ever has been held. 

J. Gordon Turnbull v. Albert J. Cyr, deputy commis¬ 
sioner, Civil Action No. 28237H in the United States 
District Court, Northern District of San Francisco, 
Southern Division, decided by Judge Lemmon on 
December 28, 1949. 

See also 

Crockett v. International Railway Co., 162 N.Y.S. 357, 
176 App. Div. 45 (1916). 

The following cases also hold that a widow who married 
the employee after the injury is entitled to compensation: 

Reagh v. Texas Indemnity Insurance Co., 67 S.W. 2d 
233, 123 Tex. 57 (1934); 
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McKay v. Dept, of Labor, 39 P. 2d 997, 180 Wash. 191, 
98 A.L.R. 990 (1935); 

State Compensation Insxirance Fund v. Hartman , 64 
P. 2d 122, 99 Colo. 324 (1937); 

Rosell v. State Industrial Accident Commission, 95 P. 
2d 726, 164 Or. 173 (1939). 

Proof of dependency is not a requirement in the case of 
a widow and hence said Sec. 9 (f) of the Act relating to the 
date of determination of dependency is not applicable in 
the case of a widow. 

Maryland Dry Dock Co. v. Parker, deputy commis¬ 
sioner, 37 F. Supp. 717 (Md. 1941). 

From what has been stated, it would seem unnecessary 
to add that cases which hold that the law in effect at the 
time of the injury is applicable (as related to the employee’s 
right to compensation for disability as distinguished from 
the dependents’ rights to death benefits) are not in point 
since the injured employee’s right accrues at the time of 
injury, while the dependents’ rights accrue from the time 
of death of the employee. 

Industrial Commission v. Sodec, 172 N.E. 292, 35 Ohio 
App. 177 (1928). 

Cf. Norton v. Travelers Ins. Co., 105 F. 2d 122 (C.A. 
3). 

CONCLUSION 

In view of the many authorities cited herein which hold 
that an amendment to the compensation law is applicable 
in the case of death which occurs after the amendment, al¬ 
though the injury occurs prior thereto, and particularly 
in view of the express provision in amending the Act of 
June 24, 1948 (Public Law 757, 80th Congress) that it 
shall apply to injuries or deaths occurring after the amend¬ 
ment, it can not be stated that the award in the instant case 
was “forbidden by the law”. (Quotation is from Cardillo, 
deputy commissioner v. Liberty Mutual Insurance Co., 330 
U.S. 469). Where two constructions are possible, the com¬ 
pensation law should be construed in favor of the injured 
employee and his family: 

Baltimore & Philadelphia Steaxnboat Co. v. Norton, 
deputy commissioner, 284 U.S. 408 (1932); 
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Fidelity & Casualty Co. of New York v. Burris, 61 
App. D.C. 228, 59 F. 2d 1042 (1932); 

Associated General Contractors of America, Inc. v. 
Cardillo, deputy commissioner, 70 App. D.C. 3(1)3, 
106 F. 2d 227 (i939); 

DeWald v. Baltimore <& 0. R. Co., 71 F. 2d 810 (C.A. 
4, 1934), certiorari denied Oct. 8, 1934, 293 U.S. 581. 

It should be noted that the construction here advocated 
does not call for a retrospective operation of the amend¬ 
ment of June 24, 4948; that is, the amendment thus con¬ 
strued does not apply to deaths which occurred prior to 
the date of the amendment, but as the statute provides 
“only to . . . deaths occurring on or after the effective 
date hereof.’’ 

It is respectfully submitted that the order of the court 
below* dismissing the complaint w’as proper and should be 
affirmed. 
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